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A RT I C L E  I I I ,  S E C T I O N  1

• “The judicial Power of the United States, shall be vested in one supreme 
Court, and in such inferior Courts as the Congress may from time to time 
ordain and establish. The Judges, both of the supreme and inferior Courts, 
shall hold their Offices during good Behaviour, and shall, at stated Times, 
receive for their Services, a Compensation, which shall not be diminished 
during their Continuance in Office.”

A RT I C L E  I I I :  S E C T I O N  2  ( PA R T  1 )

• “The judicial Power shall extend to all Cases, in Law and Equity, arising 
under this Constitution, the Laws of the United States, and Treaties made, 
or which shall be made, under their Authority;—to all Cases affecting 
Ambassadors, other public Ministers and Consuls;—to all Cases of 
admiralty and maritime Jurisdiction;—to Controversies to which the United 
States shall be a Party;—to Controversies between two or more States;— 
between a State and Citizens of another State,—between Citizens of 
different States,—between Citizens of the same State claiming Lands 
under Grants of different States, and between a State, or the Citizens 
thereof, and foreign States, Citizens or Subjects. “

A RT I C L E  I I I :  S E C T I O N  2  ( PA R T  2 )

• “In all Cases affecting Ambassadors, other public Ministers and Consuls, 
and those in which a State shall be Party, the supreme Court shall have 
original Jurisdiction. In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Congress shall make.  

• The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury; 
and such Trial shall be held in the State where the said Crimes shall have 
been committed; but when not committed within any State, the Trial shall 
be at such Place or Places as the Congress may by Law have directed. “



A RT I C L E  I I I :  S E C T I O N  3

• “Treason against the United States, shall consist only in levying War against 
them, or in adhering to their Enemies, giving them Aid and Comfort. No 
Person shall be convicted of Treason unless on the Testimony of two 
Witnesses to the same overt Act, or on Confession in open Court.  

• The Congress shall have Power to declare the Punishment of Treason, but 
no Attainder of Treason shall work Corruption of Blood, or Forfeiture 
except during the Life of the Person attainted.”

W H AT ’ S  M I S S I N G ?  
1 )  J U D I C I A L  R E V I E W  
2 )  A  L O T  O F  S P E C I F I C S

S O  W H E R E  D O E S  J U D I C I A L  R E V I E W  C O M E  F R O M ?

• Short answer: Marbury v. Madison (1803) 

• Long answer: A pretty crazy, complicated story that really highlights how touch-
and-go early government was 

• As the Federalist Congress is leaving office in 1800-1801, they pass reforms to 
insulate their power, including the Judiciary Act of 1801, creating lower courts 

• John Marshall, the chief justice, writes and signs appointment commissions 
for peace officers and other officials till late the night before President 
Jefferson (a Democratic Republican) is inaugurated



T H E  B A C K S T O R Y  O F  M A R B U R Y  V.  M A D I S O N  ( 1 8 0 3 )

• Marshall doesn’t deliver all the commissions in time 

• Once Jefferson is sworn in, he orders them to be withdrawn, and Congress 
repeals the Judiciary Act 

• So, Federalists lose big — some commissions don’t get delivered, and those 
who were appointed lose jobs due to reorganization 

• So, in Stuart v. Laird (1803), Stuart sues for his job — arguing his removal is 
unconstitutional (b/c of life tenure) 

• They lose on grounds Congress can reorganize Judiciary

B U T  W H AT  A B O U T  M A R B U R Y  V.  M A D I S O N  ( 1 8 0 3 )

• Just before the Stuart v. Laird decision 

• Marbury is supposed to have a commission as a Justice of Peace, but it was 
never delivered because Jefferson ordered it not to be delivered. 

• Marbury requests a court order (writ of mandamus - referring back to the lower 
court) to hand over the commission. 

• Marshall writes the majority opinion — Marbury is entitled to his commission 
(so Jefferson is wrong) 

• BUT, Supreme Court does not have original jurisdiction here, so they can’t 
order Madison to deliver it, and Marbury loses

S O  W H E R E ’ S  J U D I C I A L  R E V I E W ?

• The decision by Marshall was partially a political one to avoid a showdown with 
Jefferson 

• Yet, it sets foundation for judicial review. How? 

• The provision of the Judiciary Act of 1789 that enabled Marbury to bring his claim 
directly to the Supreme Court was unconstitutional, as it extended jurisdiction 
beyond that in the Constitution. 

• So, Jefferson is pleased and views himself as a winner, but Marshall gives the court 
more, lasting power 

• Impact is not immediate, but clear: “It is emphatically the province and duty of the 
judicial department to say what the law is.”



S O ,  J U D I C I A L  R E V I E W  
( D E C L A R I N G  L E G I S L AT I V E / E X E C U T I V E  

A C T S  U N C O N S T I T U T I O N A L )   
I S  N O W  A  T H I N G .

H O W  D O E S  T H E  C O U R T ’ S  P O W E R  O F  J U D I C I A L  
R E V I E W  E V O LV E  T H R O U G H O U T  H I S T O R Y ?

• Nation vs. State 

• Founding to Civil War 

• Regulating the National Economy 

• Civil War to 1930s 

• Civil Rights and Civil Liberties 

• 1940s to now 

• A Fourth Era? Return to States’ Rights (Begin in 1990s?)



– H A M I LT O N ,  F E D E R A L I S T  # 7 8

“It proves incontestably, that the judiciary is beyond 
comparison the weakest of the three departments of power ”

Y E T,  W H Y  T H E  F U S S ?

W H AT  D O E S  I T  M AT T E R  A N Y W AY ?  
T H E  L E A S T  D A N G E R O U S  B R A N C H ?

• If justices serve for life, what checks them? 

• opinions lack implementation power (e.g. Brown v. Board) 

• have to wait for cases to come to them 

• appointed by politicians 

• actions by Congress/President can modify courts 

• Thus, court can wield significant influence, but it often restrains itself because it 
cares about its legitimacy 

• But what if it doesn’t? What if they are partisans in black robes?



J U S T  P O L I T I C I A N S  I N  B L A C K  R O B E S ?


